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2�æ�Øł	ÆØ��łœØœ���łœØ�œł,ł��Normativity and Norms: Critical
Perspectives on Kelsenian Themes (Stanely L. Paulson and Bonnie
Litschewski Paulson eds., Bonnie Litschewski Paulson, Stanely L.

Paulson and Michael Sherberg trans., 1998).
3Hans Kelsen, General Theory of Norms (Michael Hartney trans., 1991)
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	�	ø�Ł�	�	�æłÆ�Æ��	ł�Æ	
�łº�œ��łŁØÆØ�œ,º���ø�º��Ø
	œ�	��œ���øØœ.	
��Æ�Ø
ø�ª
�łØŒ�	œ�	�Æ��ł	æ�Øœ.Æø��	
���Ø	ŁÆ�,	º��	ø�ŁØ�	º��	�æłØ�Ø�
œ�łØ
�Ø��œ����F�
��ÆªœØ,���ªÆłø�łØŒ�	Ø�œ,�øłØœÆŁ�Æ�ø	��Æ�ª�.ºœ���	ºŒ,
	ø�Ł�	�æł��øłØ
	�łº	ø�	œ�	��œ���øØœ����łŁØœ.	œ�	��œ
	Ø����Øœ���æłØœ�
	Ø�œ��œ�œº��		œ�	��œ	ł�Æ�ŁØ;�ØªŒ,�

	œ�	��œ����łŁØœ���ªœ�œ	��ł		ł�Æ�ŁØœ,	Ø�Æ�œØ���Øœ,��Æ�œØ
�æłØœ,	º��Æ	œ�
���ł		øFºœ���F�.

���Ø����,		Æª�	Ø�ØªÆØ�ø�Ł��æł	Ø��ÆŁØÆ	æ���Ø	øØø�	ŁØ�
Æ��Æ�œ	œ�	��œ���ªœZ��ł	.Æ�ø���ø��:

�Ø������œ		Æª�ÆØ�ø�Ł�ÆØ��æłÆ	øœØ	�łº�œ
	�ÆłœØ�œ�Aœ����æł�œ,���ł�Æ�ØŒ	��Aœ����æł�œ
	œ�	��œ���øØœæ�Øœ.��øł�	Æ�Ø�	�œØœ�œ	ø�Ł�	�æł
ł��
œ��æØ
�œ	ø�Łº	æªłø�º�F		�æ	�	ÆØ��ØªØ
	œ�	��œæ�Øœ��ØªØºŒø	����øł�	œ�	��œ	���ªœ�ø	º�F	
	��ł���ÆłœØœ.���œ�,	�æł	��	æªł�ÆłœØø�Ø���ł	��
æ���Ø	�Ø���œ;	æ���Ø�œø��	�ł�	æº	�	œ�	��œœ��œ
��ł	��Ø	æº	�	œ�	��œ���ªœ��ł	.�º�	���œº���ØæØ�Ø�	
Æ�	º��Æ�øÆ��4.)œł��
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�����æØ�ø	æ���Ø�œø�	�æł�Ø������Ø�Ł�ł��Ø	��ł		�æłØœ,
���œÆ�Ø��ª�æ���Ø�œ	ø�ŁØ�œø	����	��ł		ø�ŁØœ5.
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�º�F	�ØæØœ��ł��œ
�ÆłœØœ	��Æ	ºł���ł	�æłØœ.Æ����ł�Ø�	,	ºA��ŁØÆ	æ���Ø	Z

4Hans Kelsen, Reine Rechtslehre 64-65 (2. Auflage, 1960).�œł��
	����Ø,
ł��Hans Kelsen, Pure Theory of Law 62 (Max Knight trans., 1967)
)�	��:�����œØ��łØ��Ł��ł�ø���ø�Ł(.����Ø�œ	��ł�,		��Ø�œ�æ�ł�	
Æ	øŒ	�łœ	F�	�	ª�ł		����Øœ.

5ł�������œØ��łØ��º��Øœø����ł��œ,��Ø�	"ø3,�’22Z23,97Z.98	øA
ÆØ��ª�	Æ��	ÆØ���ł	ł�ø��Øœ�ÆØ���ł	ø�ØœÆØ�æ�ø�Ł���æł,ø
,
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Ø�Øª�œ:	Zalter ego,�	Zego	ª�łøø	Zalter egoØœ�	�Æ��ł	æ�Øœ.
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	ø�ØøØœ,�œØ�	��ª�:��ø�’�æł’ø��œ��æ�œ,ø��		�œØœ
øœØ��ª�œØ	,ø��F�	Æ��Øł		�Ø��æ��Øœ��Ø�œ	Ł�Æ	���Ł.
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6ø
,�’29Z.30

Ø�������łª 4
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Æ��Æª	ø	ø�ŁZÆ�Ø��ª��æłZ�Ø��ø����	øØ��œø��œ�ø�	�łŁ;
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��������Ł,	ø	�œ	ª�ø	�Ø�łØ���ŁØÆ�Fœ	�ª
	����.Æ	œ�

�ºŒ,ºªØø����	œ	Ø	Æ��œ�łŒ�æłØ,��Ø	�	Ø�œÆ�ææœ��ł�øø�
��Æ	��Ł���Øœ.º��ø�
�ª
����œ�ŒØł�œ	���ø�����œ��Æ�
�łæ,����œ���ªłœº��łŒ�æłØ.Øœł	��,�
�ª
����œ�Œ�ŁFœ�Æ
��ØØœÆ�Æª,º���œ��ª�	���Øœ�Œł�øø�ł�Ø
,�
�ø	��	��ªłº�
ø��œ�æłØœ,ø�
ø	���æł�œ	ł�ø	�ªłøø���Æ	�æłØœ.�Øø	
���ø	��ø����Ł,	º��	’�œØ�	ø�ºA�	’ZGesinnungsethikZ�ºœ	
�ºœ
����Ø�œ	ø�łł	�ł�Ø�łØªłØŒøØ�ł:8

	Øæ�æØ����/Æł���øłœ��Ø�œØªØªF/�Œ���łØ��Ø��ø	��œ
œ�Œ�ŁFœ�Æ/�º���Ø��ØœØ
�Łłª��ª/ºŒø�Ø�Ø�æłØ/
	��Ł	/º���Ø���	��łœ/�œ	�FÆ�	øœª��Æ���	
/���
��ø�œœ�ŒœØ��Æ/�œ�øł��ÆœŒŁØ�	��ØŒ9.)œł��
ø�Ø,Ø"�(

���Øœ�Øæœ�ø����Ł,	ø�ŁZÆ�Ø��ª��æł	�ø�łÆ����	��ŁØ�ºA�œ
	�ª
	����Zæœ��Æ	œ�	��œ�	�Ø���Øœø��ª
.�
��œ,	�Ø��æ��Ø	
ø����Ł���ø�ł	���œ��Æ	ÆØ��łœØœ.ºŒ�Øœ�Æ	��Ł�Ł���ºØ������	

7ł��Ł�æŁ��łØ	"ø46�	��.
8III Friedrich Schiller, Sämtliche Werke 256 (Winkler Verlag, 1990):

Gewissensskrupel/ Gerne dien ich den Freunden/ doch tu ich es leider
mit Neigung/ Und so wurmt es mir oft/ dass ich nicht tugendhaft bin/
Entscheidung/ Da ist kein anderer Rat/ du musst suchen, sie zu
verachten/ Und mit Abscheu alsdann tun/ wie die Pflicht dir gebeut.

9	øAAlexander Ehrenfeld, Der Pflichtbegriff in der Ethik des Judentums
121 (1933))�	��:�	ł���ª(.�	ł���ªæ�ÆłºØøØ�ł�ø	Æºœ
�	�A�����Ł.

�ªØ����łŁ��	Ø�æÆØ�øØ�ł����ŁÆ������æł,ł��Frederick C. Beiser,
Schiller as Philosopher: A Re-Examination 169-190 (2005);	øAª�Ø��

æŁŁ���Æł	
ø�Ø�ªœ���æł226Z227)1993(.
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’œ�Œł�øø���Æ	Ł	�ł	’�ø�Ø	��ł�
�œ��ø	��ØØœø������æØ���,�ºØ
��Æ	��ŁFœ�Æ�ø�Ø�œ�����Ø�ªÆ����	ł��Ø10.

º�Øø�ł�	Æ	øŒ	ªÆłØ
,11	�œØ�	ø����Ł	ø�Ø�		ø��	�Øºłœ
��		��œ	Ø	�ªØœ	�ªł�Øœ.

���ªœł��œ��ł�ØœZ��łŁØÆØœ,�Ø���øł�œ�Ø�æØ���Ø�ÆØ�ø�Ł
��æł.º��łºœ��łŁØÆØœ	Ø�,���Ø	�Ø��		��ØØ,��Øª	�Æ��ªØœ,ø�

øœ���œ	Zø	Ø��Ø�		æ��Ø�ØZØº��	�	ØÆ��ł�Æ����œÆ����Øª
�Ø�Øª12.		Ø�ªø��ł		Ø�Æ�œ�Æ���	��œ�
œ��	��
Æ�œØœ��		��
ÆÆ�Ø�œæœØł		�Ø��Øœ.º��øœ���œ	ø��łºœø�ŁØœ�Ø�	ł�Æ�œØ
œ��Ø	����ŁØ�Æ��ł�œø��łºœø�ŁØœ��łœ,����
Æ�æłÆº�
ø��Ø�œØ�	ø���œ,�º�Æ�ø	��	ªØ���ÆºØA�		��Œ.Æ�Ø
��ł�œ:���
Øº���	Ø�œœ��Æ�Ø�	ø�ŁØœ����ø	�����ª�œ	�æł	���ØŁØÆØ,�œ
	�æł	�ØøØ���œº��Ø	�œØ�	;�ØªŒ,�Ø�ł���æłØØº���	Ø�œœ���
�

	�����ª���æ�Ø
.

	�ÆØ�	ø���æ�Ø
	��Æ�œØ�æłØ	Ø�øØ��Ł�łºØæ�ÆF�ŁØÆØ13.����
��ª��ºŒø	�ø�ø�øØ��Ł�łºØ�æłØ��ø�ŁØ�Ø��Øº���	Ø�œ��ł	
Zø	Ø���	ÆÆ�Ø�œøØ��Ł�łºØZ���ł���Æª	14.��Æª	º��œØº��	
�	Ø�œ����	��Ø�œØœ��øØ��ŁØœ	���œÆØæ�ª	ø���ł	��ÆØæ�ª
		œ�	��œ	����łŁØœø��ª
.	øØ��Ł	�łºØ	��ÆF�ŁØÆØ	��øłØ	Ø�Øª
	œF�æ���ł		���		�����œ���œ	.���ªœ		œF�æ�œ	Æ��ªØœ,ª	F��
æØÆœ	œ���œ,���œÆ	øº��	’	��ł		ÆæØæØœø�	�łºœ’.

���
,�ªF��Fœ��øł�œ�Ø�ØłœØ�æ��ł�ØZ��łŁØÆØÆØ�	�łº�œ,
���œÆ����œ��ØŁ	�ªZ�ªªØœ.ºŒ�Øœ��œ�����	��øł�œ�	���œ
ÆØøłØ��º��Ø	�æł����ł���œØ����łŒ�œł���ø�æºæ�Œæ�Ø
.���

	��F	º��œ��Ø	Æ����ÆøØŁ�œø�ŁłÆ�œ.ºŒ,�ø�,�ø�Ø�	Ø�Æ�
Æ	�ł�	���Øœø���		���ª�œ	�æł	���ØŁØÆØ	��ÆŁ�Æ�Ø�	

10Æł����ł��Friedrich Schiller, Anmut und Würde, in 1 Schillers Werke in
zwei Bänden 391, 413-418 (G. Stenzel ed., 1951).

11º��łÆ���Æ6�	��.
12��Æ�Ø	��Æ����º��Ø,ł��Ø�������łª"�ª�ø�	ªØ�	ªœØÆø�Ł	Øøł��Ø"

�ø�ŁØ
Æ268,280Z293)	œø"�(.
13Hans Kelsen, What is Justice? Justice, Law, and Politics in the Mirror of

Science: Collected Essays by Hans Kelsen 227-230 (1957).
14��	Ø�æÆØ��łŒ�ÆØ��Ø��œ,ł�������œØ��łØ��º��Øœø����ł��œ,��Ø�	"ø3,

�’61Z62,���	Ø�æÆØ��œ�œ���œł��ø
,�’175Z.186
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ø�ŁØœ15.Æ�łØ
���ŁØ
	�ł�	���Øœœ��	��ª�����ø�	’Ø�øł’
	�ł�Æ��16.ø��œ�	�øØœø�	�ØŒº�		Ø�	�Øºœº��Ø	�æł���ł���œ
	�ª����ł�œø�ŁØ�œ���ØŁØÆØ�œ.

��ª,	�æł	���ØŁØÆØ�	�æł	�ØøØØº��Ø
�ªł�ø�ª
��Fœ
�	�ł��œø�Ł,���œ���ªA��Æø�œ�º��	æ��Ø�Ø,���ø�
ø�������
ØªØ��ł���ÆłœØF��.Æ	�øł�	�Øœ���F��œ	ªØ����	��łæ
ø�
���Ł��,"�łØŁ��",	ÆØ��œ	AØº��ÆØ�æ��łŁæZø�Øª���Aœø��Æ�ª�
Z�ÆØ�œ�ØªØ�,Æ�øł���Æœ	�Ø�œ����Ø	ªØ�	17.��Æ�ł	�		�ł��œ
	ø�Ł���Ł�œ�œ�Œ�łºœ	�æł�	��º�œ��ØªØºŒ�º��Ø�æł.

Æø�Ø	�łØ
,	’��ł		�ł	’ø��Æœ�œœ���	�	�łºœ	��łŁØÆØœ
	���Łœ,	ºØł	Æ	Æ��łø,��Ø�	Ø�œ��	º����	,���ł���Øæ�ª
	ºłœ		��łøœ��ØªØ	�łºœ	���Łœ.�ªF�,���ªœł��œ	ø�º���œ
	�łº�œ	��łŁØÆØ�œ,�Ø��	œ�øÆÆ��ł�œø��łºœ��łœ18.

2��ºł����æłØœ

	ªØ��	��ª
�æ�Æ�Ø�ł�Æ	ØÆŁØ
	��ł��F
ø�	�ø�Ø
’�æł’,’�œØ�	’,
’ø�Ł’�’�ª�’.���
,	Æ�Ø		�Ø�łØœø�	�œØ�		��łŁØÆØœ����œ

15æ’30����	���Ø
)���º��Ø(,	œø�"�Z1973,æ"�2273;Bürgerliches Gesetz-
buch [BGB] [Civil Code], Aug. 18, 1896, Reichsgesetzblatt [RGBl.] 195, as

amended, 138§ (Ger.) (BGB);�	��Obligationenrecht [OR], Code des
obligations [CO], Codice delle obligazioni [CO] [Code of Obligations]

Mar. 30, 1911, SR 220, RS 220, art. 20 (Switz.).
16	øA�ø�æ’3)4(����	���Ø
)œł���œÆø�	�łœ���	(,	œø�"�Z1970,æ"�

610;æ’315�ZBGB,��Ø�	"ø15;Schweizerisches Zivilgesetzbuch [ZGB],
Code civil [CC], Codice civile [CC] [Civil Code] Dec. 10, 1907, SR 210,

RS 210, art. 4, para. 3 (Switz.).
17ª��œ	���łØ
�����œÆªÆł	ø��œ�	�ØœØœø����Ł��Æ��F��	.ØøÆØ�

	���łØ
	��łæØ
ºØ�Øł�œØ�ø�æ��łŁæÆªØ������ł�œœ�ŒºA�	�Øł��Øœ
�łØª�,ł��Anthony D’Amato, Obligation to Obey the Law: A Study of the

Death of Socrates, 49 S. Cal. L. Rev. 1079 (1975-1976);�ł�æŁ�Ø�łØÆ
"æ��ł�Łæ�	�Ø�œ�ø�Ł"Ø��Ø�ø�Ł�571)1980(.��Øø	æ�łœØœØ�œł,ł��

Hans Kelsen, Die Illusion der Gerechtigkeit 386-388 (1985).
18Æœ�Ø�	�łæ����ø���ªœł��œ	ø��łºœ��łŁØÆØœ�œ��	,	��ł�œø��łºœ

��łŁØÆØœ��łœ��ªł�œœ�����º��Ø���F�œ.�øØŁœ�ª��,��ł�œ��	�œ�æ�œ
º��Æª�œ�łØª�,�	ÆªØ�ªłØø�œÆ���œœ�����ÆF�ŁØÆØ.ÆØ�Øłœ�	���łœ����
�œØ��łØ��º��Øœø����ł��œ,��Ø�	"ø3,�’211Z212,��łÆ������łæœ���.
��	Ø�æÆØ�ø�Ł��æłÆ����º��ØÆ	��œ�ø�����,ł��Ryuichi Nagao,

Kelsen on Law and Morals: A Critical Analysis, 16 Nihon U. Comp. L.
35 (1999).
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�	ØÆŁØ	
		�œF
,���F�	Æø��	ºØ�ªØø��Æ���œœº�Ø	�ª��	�æł
	�ØøØ.�łØ:ºØ�ªØø�	œ�	�?	�	Ł�ÆÆ�Ø�	�æłØœ?	�	��ª�Æ�Ø�	
ø�ŁØœ?��ø	,��ł�øØœØØ	���ø�œ���Øœ�	œø�Æ	��Øª	�ø���œ
�Ø��æ��Ø�œ��ł��Ø�œ��	.Æø�	Ø�ªł�	,���łłØÆ�Øø�Æ��Ø
æ�œłØ
;
	�Øø�œ	�ÆØ��œºØ�
	�	�Ø��æ��Ø		�æłØœ	���ŁØ��Øœ	ª���œ
Æ��Ł���Ø	�ØøØœ�ª,�	�Øø		œ���œ�Øœ���A�Ø		łÆØ
��ª.�

��æ��œ	����œ	�ºøAØœÆ�����øŁ�Ø�Ł,��łºØ	Ł�Æ�	��ª�	��
	ø�ª
�œ�Øł�œ	�łŁ,������Ø�Z	ø��Ø��Ø�Øª����Æł	�œ
	œ���œ	łÆØœ.

����æ	��œ�łÆæ�łœ���œÆ�Fœ	�œ	�œØ�	.�
��œ,�ø�Æ�	ºØł
ÆºŒø	Æ�Ø		�Ø�łØœø�	�ª��	�æł	Ø�	��łŒ�	ºłØ�ÆØ��łºØ

œ��øØ
øº���ª	
������øÆ��ØŁØØ�ł��Ø�	��	.ø��œ	ºł�	��
	Ø�	ø�łØÆØ
�łŒ��ª�Ł�Æœ�Øª��ø���ł,����łœ	ªØ�		�œØœ
	ø���œ�Ø�		�łºØ
��Ø���	�łØÆ.ºº�ø	�łºØ
	��łÆØ
�ø�ÆØ
Ø�œł,
ºŒ�ø	Ø�œł		ºł�	ÆØ�Ø	
.��ª	œ�Ø
	�Ø�łF
	��ȧ�Ø��ªÆØ�Ł�Æœ
	�łŁ�ÆØ�Ł�Æœ	º��.��ØœØ
�
	Æ�Øł	ÆØ�ø�ØØ�ØªØ
	Ø�	ºł�	’Łł�Øœ’,
º���Æ�ł		øºØ�ø���ªØ
łÆØ
�	øœ�œ�ØÆł�Ø��Øø�F
Æøº�œ�
�æ�ł��ł19.��ø	,��º�łØÆ�Ø	œ�ł�œ	�œØ�œ,º�	ºł�	º��œØ�øÆ
ºøØ��Ł�łºØæ�ÆF�ŁØÆØ20.	��Ł	º��ÆØ��łºØ
���ªØ
,ø	Ø�ÆÆ�Ø�œ
øØ��Ł�łºØ,œº��	�	��’	ºł�	�æłØœ’,Ø	�œ�º�	Z��ª���Æ�œØ��ª�,
�æłØ��Æ�œØ�æłØZ�øłØ	�21.		ºł�		�æłØœ�ø�Ø	�	ø�Øł��œ��
�
œ��øœŁł�Ø�œ��łœ,�
Æ��
øÆ�Ø�	æ�ÆF�ŁØÆØœ���ł�	ø�F

Æ��œł������Ø.

Æ��F��	��ØØ����		��	øÆ�����Ø��łºØ
���ŁØ
�øłœØª�Æº�
�ÆØª��º��łŒ��ł.���F�ª
,	��øÆØ
��łŒ��Ø��,�Ø�
œØªÆ��Ø
�ªØ��œł�ø��	;ºŒ,�ø�,Æº�	�Æł�œ	
�ªłøØ
�æ�œÆ��Ø	��łŒ�	��œ
	º��,º���Æ��œ	��	.��ø	,Æ�Ø��œ�łØÆØ
�F�ª
ZÆ�ª���

19Guido Calabresi & Philip Bobbitt, Tragic Choices (1978).
20�ª�œ�����Ø��łºØ
ø	
��ÆF�ŁØÆØœ���ŁØ
;�º���Ø�º�øØ��Ł�łºØ	��

œØªæ�ÆF�ŁØÆØ.Hans Kelsen, Essays in Legal and Moral Philosophy
XXV, 7, 277 (Ota Weinberger ed., Peter Heath trans., 1973); Kelsen,

What is Justice?,��Ø�	"ø13,�’140Z.141
21ł���œæªłœ	�łØ
	�ø�Æ	ø���Ø��ł���ª�"	�æł	ªœ�		�º	"ª�œ

ºZºÆ)	œøº"ÆZ	œøº"�(.	�łØ
��łæ�ø�ÆÆæ�ł��Ø��ł���ª����łØ

�Ø��Ø
Z���œØ��ªØœÆÆł�Æ�A�265)ª�ØæŁŁ���ÆØø�Ø���łºØ
,1997(
)�	��:���ª����łØ
�Ø��Ø
(.
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ø��Æ�ª�Z����łºØ
º�º�F
��ºØ
Æ	łÆ	)����ø��œ�łÆ��œ
œ����œ	ªłºØ
,øÆ����œØ��łŁØ�Øœ�	Ø	�	�Ø�
,�
ºØÆ�Øłº�º�Ø�Æ�	
��ª(22.

��ª�ø�Æ���F���Æ	�øł�	,ºØÆ��łœ	�ø�’	ºł�	�æłØœ’�Øœ�
���ª��ª��æ�ÆØ�æØ	���Ø�ÆØ�ø�Ł��æł,	��ł��	ª	��ł�ØZ
	��łŁØÆØ.�º�����	Ø��łœZ��ł	,	���ł	º��Øœ�	���ł	�Ø�ªØÆØª���Øœ,
��ªœ	ºł�	�æłØœ.

�ØŁ��œ�Ø�	�œ	�ł	ø���Ø�œ�����ØªØ�æª��Ø�	.���	æªØł
æºœ��ÆªœØœ�œ��		��ÆØŁ�Ø�	ø��œ	����Æ�øł��œł��	�ł�	����ª�
Æ��œ	æºœ��ÆªœØœ.Æ�łØ
łÆØ
,œ��ª�œ	��Ø�	�ł��	��Ø
ÆÆØł�ł�œ
	Æ�Øł		æ��Ø�ØœÆØ��łºØ
���ªØ
ø��øœ	��ØªØ	���	����.Æł	
	º��ØœÆØ�œł,	æªłœ		���Øœø�	œ�	��œæ�Øœø��œ		�ª�œœº�Øœ
�ØÆ�łØœ����Ø��Ł���Ø	�ØøØœ.��œø�
ø	Ł�œ��Æ	�	œ�	��œæ�Øœ
�ÆØ�	Æ	ºł��œ���ø	����	ø�	�łŁ.º��øº�º��	œ�	��œ	��
œ���œøØ��Ł�łºØ,�Æ�ø����łœ,	ºł�	�æłØœ.

	��	ªØ�Æ�������ł�œø�ŁØ�œ	���ł�œÆł	��º	Ø�œł,º���
Æ����œ	��Ł�œøØ��ŁØ�œ.�œ,	ø��Łº������ł		ÆæØæØœø��łºœ

22Æ	�øłø�	œ��ø�œ�łºØ
�Øœ��	�ºØł�œ	ªØ�		��łæœø�	���œ�Ø��F

Æ�ł	ø�’���œ��œ�œ�œ’ºªØ�	�Ø��F�ª
��.ÆØøł��ø��œ	�Ø��F

�ª��	Æ�æ�ªØ���	ø�ÆØœ	ø�Ł	��Ø��,Æ�"ı94/5100�Aª��ØÆ�łØ��ª
Ø��F
ÆØøł���’��ø�œØøł��,�"ª��)4(817)1999(.Æ�ł�Ø	æ��Ø	��ø�’�Ø��Ø
	��	’)‘Rettungsfolter’(��łł	����œ�ØÆ�łØœ�łØ�	Æ�łøœDaschner,
ø�æ�	Æ��Ø�øŁł	ø��ł��Øł�øł	æœØłØ�ª�Ł��.Æ	�øł�	ł��Rolf

Dietirch Herzberg, Folter und Menschenwürde, 60 Juristenzeitung 321
(2005); Florian Jessberger, Bad Torture - Good Torture? What Internatio-
nal Criminal Lawyers May Learn from the Recent Trial of Police Officers in

Germany, 3 j. Int’l Crim. Just. 1059, 1061-1062 (2005).Æłº�	ªØ��Æ�łøœ
Daschner�Ø�Ææ�Ø�1����		�ł�Øœ,��Ø�"ºÆ�ª	�ª
�Ø���Øœ����Ø�	".

	ø��		��ł��Øœ	Ø�	�
ºÆ�ª	�ª
	���łŒº	���Ł,�ªøØø�	�łØÆ���
ø��œ��œ�F	
ø�Æ�Ø�ª
��łØ
.ł��Æ	�øł�	�
�œ�æ�ªØ��ø�ÆØœ	ø�Ł
	�ªł�Ø����		�ł�ØÆ�����ø��œ���œØ�œ�ø�æ�Ø�14)3(����ÆØŁ���	�AØł

(Luftsicherheitsgesetz): Bundesverfassungsgericht (BVerfG) Federal
Constitutional Court) Feb. 15, 2006, 115 Entscheidungen des Bundes-

verfassungsgerichtes [BVerfGE] 118, §§ 118-24, 130-32, 135.º�ł��
Tatjana Hörnle, Shooting Down a Hijacked Plane - The German Discussion
and Beyond, 3 Crim. L. and Phil. 111 (2009); Kai Ambos, May a State
Torture Suspects to Save the Life of Innocents?, 6 J. Int’l Crim. Just. 261
(2008); Alon Harel & Assaf Sharon, What is Really Wrong with Torture?, 6

J. Int’l Crim, Just, 241 (2008).
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	ø�ŁøÆæ�łœ		��������øł��̇A	��Ø���Fœ����.	������	
�	ø��ŁøØ�Ø��œ	����øØ�øØ
ÆºŒ�œ		ºł�		�æłØœø�łŒ	����
ł�ø.	���,Æª�łø���Fœ��,	A		�øł��łŁØÆØ�æª)�łŒ(�
�œł��
æŁ�ªłŁØ�Æ�Ø	�æłØœ23.	ø��Ł,ºº��łŁ	º����ø�Ł,�ªłø�Aœł��
ø�Ø�	��ªøœ����Øœø�	�łºØ
	��łÆØ
Æ�æØÆ�œ	�ł	.	��œÆ�ø
��Æ��œ�œł��	Æ�Ø		�æłØœº�Øø��Æ�ł�ø��ØªØ	ø�Ł,ª	F��:
��ı�œ	øØ��Ł	�łºØø�Æ��	æº�œ.

���
Æ�Ø��œ,Æ�œ		�ØŒ	øØ��ŁØ,		ºł��œ	�łºØ�œ��łº�œ�ªø.
	��łØ
	�Ø�łF
�ºŒ	
ø�F
.ł�øØœ,��œØ
�ł�Æ�œ,		�ł��œ	���Ø�œ
Ø��ł�œ�Ø�ª��œ.��œÆø�æ�łŁ�Ø
,ÆØ�Ø	
���ł	�ø��	���øØœ,��æł
	Øº��œ	���øØœ����œ�œº�	�łØ
Æ�œØª,æœØ�œ�ø�Ø	ø�Ł
�		æœº�œ	ºA�œ��øØ���	ª�œ	øØ��ŁØ.�Ø�ª��œ��ø��œ	øÆªłŒ
º����ł�œø�ŁØ�œ�Ø��æ���œ�œł���ªZø�Ø,���º�	������œ
��łø��œøØ��ŁØœ.	Ø���	��ø	��œ	ø�Ł��ØªØ�æª�œ	øØ��Ł�Ø�	
	�ØŒ	�Ø��ØZ��ł��Ø�łØª�,øº�	æ�œæ���œÆªłŒø���Øł		�Ø��Øœ
��øłØœł����ł�ÆØ�œº�	�ÆØ��œ	�ªØ�œ��ØªØ	ø��Ł.łºØÆ�	ø�
�łØºœ	ºł��œ�łºØ�œÆ	�ØŒ	øØ��ŁØ	A	ÆØŁ�Øłº�Ø�Ø�ØłœØ�œ	ø��Ł
Æœ��Øª���	ø��		łÆ	øØø��ØøØ�œ�Ææ�łœœ��Øª�	.�Æ�øÆ	øA�	
�œ��Øª	����,øØ���ª�œ�ø�ø��Ł��Æ�Æ	łÆ	,ø	łØæ�łœ	���
	�F
	A		�Æ�	ŁÆ�Øœ��Øł�œ�.

	��ł
	ø�Ø	�łØŒ	ºł�	�æłØœ�ØøØœ�ª	ø��Ł�����Øæ�ª��ł��Ø
ÆØ�œł.	��œF�æ��º���œ�	��ØØœø�	ø��Ł�	�Ø��œ	���Æ�Æ�
ø��Ø�	œºA�	����.º�øł	ø��Ł	A	�œ	�łº�		æ��Øœø��ł	,
	��Łœ��FÆœZº��łœ��	Æ�Ø�	ø�ŁØœZØ	�œ�º�	�øłØ	�.
	æ��Ø�Œœø��æ�ªØ�)�ł�Æø�ÆØœø�Ł��Ø��(	Ø�	ØÆŁø�		�œ
’	ªØ�Øœ’ø�	ø�Ł	���ØŁØÆØ24.��º�,Æ�ł	º�	����œ�º��Ø	���	Ø�
Æ��œ�øØÆ�œºł�œ.	��Łœ�ø�ø��Ł�	Ø�œ���º��Ø	���	Ø�����
ø�Æ	ºł�	�æłØœ.

23���ª����łØ
�Ø��Ø
,��Ø�	"ø21,�’275,290Z291,øœøÆ�ø�’	̆�L̄ł
�æłØæ��ł’,ø���Ø	�ªłœ�	��:"	�øł�æªºœ���	æŁ�ªłŁØ��Ø	ø�	�œł��
�Æ�Ø	�æłØœŁØ��ææ�Ø
".

24�����œØ��łØ��Ł��ł�ø���ø�Ł,��Ø�	"ø4,�’195Z201,236Z245,353Z.355
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3��Ł����Ø���Łł����Ø�

�	ł��Ø�	�æØ�æ�ł	�ł�œ��	�ø�Ø
’��Ł���Ø	’�’	Łł���Ø	’Æ	�øł
ø�ø�Ł��æł25.º�œÆØ
łÆØ
�ØªØ
�œ���Ø�		Łł���Øø�	ø�Ł
������Ø�	��Ł���Øø�	�æł.���
,���ªœł��œ�ø�	�łŁ	º���
�ø�Ł,	��ł�œ	ø�ŁØ�œ�Ł��œ��Ø��	��ı,�œ����Æ�œØœ��ØÆ	ºłœ�
	�ØøØœÆ	���Æ�Æ�œ���Øª�.���œ��œ,ºªØø	œ�	��œ���øØœœ	Ø	
�æłØœ,	Ø��FÆœ�	œÆææ��ł����	��Ł���Øø�	�ª
��	Ø�œØ�æªœ
Æ����Æ��ªØ����Æ		��Æ�œ�	œÆ��	.ÆØ���ø����Ł,	���	�æłØ
�FÆ��Æ��ÆØøłØ��œ	ł���;�ª
�FÆ�����œ�Œ��Æ	���œ�Œ��F�
�ØøØ.�Æ�ø���ø���ºæ�ªł�	ł���ª,øª�Æ�ø�	��Æ	Æ�æł	Ø	ª�œ:

	���Ø	�Ł��łØø�	��,F��ª�ø	�ł�œ��Ø�	œ��Ø	Æœº�Øœ�Ø���Øœ,
���	Ø�œº�Øœ���	Z���Ø�	�Ø�Æ	ºł�"œº��	ø�	ł���
øÆ����œ		����Æ������œ	���"26.���Łº�	œº��	��ø�
	ł���’	��Ł���Ø	’��	��Ø�		��Øœø�	ł���.Øº��œ���ø�	ł���
	Ø�’	�Ø�ł��	��Ø��ø�	�æłØ�œ’,27ø�
øÆ��ªØ����Ł��łØ��
	Ø	��øłØ;ºØ�e	���	Ø	Æ���ı	�����ı�ł���,����		Ø	
œ��ł�Æ����	Ø��œŁØ����Ø��ł�	Ø		Łł���Ø28.)œł��
ø�Ø,
Ø"�(

º�	�łº�œ	�æłØ�œ,�łŁ���	�Ł��łØ,	�	Łł���Ø�œÆ�Æ�	���ŁØ��Ø,
��łøÆ	�	��łŒ�������Æ��Ø�Łłæ�����Æ	�łØª�.��Ø���Ł,
		Łł���Ø		Ø�	��ł�º�	��ł���œ	��Ø�Ø
ø�	�æłØ�œ:��Ø�FÆ
��ø�œªÆł,��Øø��Øł��	ÆªÆł��ł29Zº�����øł��œ���œ.

�ł�	����ºØł�Ø��	�æł	��Ł���Ø������Ł�łºÆø�ØØæ�ª�œ:
ł�øØœ,	����		�æłØœœÆ��œœ�Œ��Æ	,ª	F��,��Øæ�ª	ºł	ÆªÆł
ºœ��Æ�������Ł����øł��Ø�Łłæ�Ø���Øº�ø	�;ø�Øœ,	ºł	��Ł���Øœ
Æœ�º�	���	�æłØ��Øæ�ª	œÆ��		���øØœ	�ØøØœ.º��ø�Ø�œ����
œ�ŒØł�œ	���ø�����œ��Æ��łæ	��	Łł���ØÆ�Æ�	ł�ø��.	�øœ�

25���ø�Ø
��	ł���ł�	���ø�ø		�Ø��ł"		�º	�	��Ł���Ø		���øØœ
Æø�œ
ø�Øø�Ø	��ØÆ�ÆØı,	łÆæ���ÆØ�’Ø��ª�ª	łŁ�"Ø�ª�œ��Ø
���ıZ
ªØ����ÆØ	����œ307)�ÆØø�Ø�,ª�ªØøAłı�ØªØªØ	�’øŁł���łºØ
,1999(.

26�ł�Ø���	Æ�Øæ��ø��	�Ł,ł����������Ł���œØæ�ª��Ł�ØæØ��ø���Øª�œ
120Z121)	ª�ł	ø�F	œ���œ,ø’øŁØ���łŒ,’ø�Øœł�
,	œø"Ø(.

27ø
,�’.120
28�	ł���ª,��Ø�	"ø9,�’35Z.36
29��Ł,��Ø�	"ø27�’.122
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ø����,º������ªØ�	,ø�
ø	�����,ª	F��œ�Œœ��ø	Ł	�ł	ø�
��Æ	,	Ø���Ł���ØœÆ�Æ�	ł�ø��,�Œ	Łł���ØœÆ�Æ�	ø�Ø,ø�

øœ�º��		�œØø�	�������Æ���ØªØ	�łŁ	�Fœ��,�����ØªØ�æª
��ł,	����.���œ��œ,	�æł	���ØŁØÆØ	��	Łł���ØÆø�Ø	�Æ�Ø
.
�Æł�ºŒøœ�º��ø�		æªł	�ÆłœØ��Æ�Æ��ıZ	ø	��Œ��œ�
�	Łł���ØÆ�Æ�	ø�Ø,	�łŁ�Fœ��œ�Œ�Ø�Łłæ�Ø���Ø,ø	��	ł���
�	Ø��æ���Ø		�ÆłœØœø�Ø�Øœ)º����Ø��Ø(,��	ł�����º�œÆæ���Ø	
�Ø�ÆØœ)º���øÆ�(Z	ø	��º��	Łł���ØÆ�Æ�	ł�ø��.		æªł	Ø�Øª
ø	Ø����Ł���ØÆ�Æ�	ø�Ø	��	�æł	�ØøØ,ø�œº��Ø���Æ�	�łŁÆ���.

���
�œ	���œØ�ø����ŁØø�æF�ÆØªœ	.ºŒ,		��	ø���Ł���Ø	
�ØøØœ�ø�œÆ������æł	�ØøØ�Ø�	�Ø��œØœ.	�æł	�ØøØø�	�łŁ
�ø����ØªØ��łØ
�Ø���F
Æ��Ø���	łÆ	,º����Ø��Œ�æÆØÆ	�ÆłœØœ.
�ØªŒ,	œ�	��œ�	����łŁØœø��ª
,º����œÆ�Øł	ÆØ������œ��øłØ�œ,
Ææ���ø�ªÆłœØªÆ�ææœ��	ºł�	�æłØœæ�Øœ.

Æ��æ�,Øø�
�ÆØ
øÆ	
�ø�Ø	��Ł���Ø	�		Łł���Ø		��ºØ
�Æ��Ø
ø��œØ�æØœ�ªØ.ºŒ,�ø�,Æ�ÆøÆ��ª
��ØŁ�	º�Ø��œ���
�æº�œ�æłØœ��ªœØœ.Æ�ł	º�	,	��Ł���Ø		�ØøØœœ�ØœÆ	��Ł	
	ÆæØæØœ��Æ�œ�łºœº��Ø
	Łł���F
�Æ	��Ł		��æ�œ�	œ�	�Æ�æØÆ�œ
����łŁØ�œÆ	œ�
�º��Ø
��	.��	ø�Ł,Æœ�łøº�	,�ø�Ø�	Ø��Ł�œ�Œ
	�æł	�ØøØ,	øF��łº��łŁøŁ�øÆ	�ªł�œ	��Ł���Ø	�		Łł���Ø	
Æ�Æ�	30.

	�ł	��ł��	ÆªÆł		œ��ø�œ	��øłØœÆØ�ø�Ł��æł:��łøº�
�łºœ��łŁØÆØœ	Ø���Øª	�Æ��ªØœ,��ł�œ	øFº�œ��łº�œ��łª�œ�Ø��
Øº���œ�	œ��øÆ�Æ�	��ł��Ø.		œ��ø�œÆØ�Ø	�œł�øœÆ�ª��œ�ø�
	�łŁ,	����œ������ø�ªłØø�œ���ª�œ�ªøœØ�łº�œº��Ø


30Æł����	øAMoritz Steckelmacher, Das Princip der Ethik: vom philo-
sophischen und jüdisch-theologischen Standpunkte aus betrachtet 62-67

(1904),�ł��ø
,Æ�’64:"º�øł��Ø�Æ���Øł���Ø	���øØ�œ	���ø�æł
�Øº���	Ø,º���	œ��
�œ��ÆœØ	��ØØœ,�	��º�����ø�ØÆ	ŁØ���œ�Œ
��ØØ�œØZ����ØÆ�œ��Ł���Ø,�ªº	ø��ØÆº��Øº���	��Œº�	Æœ�ł�ª
"
)œł��
ø�Ø,Ø"�(.	øA�
ªÆøAłı���œ���Ø��æ��Øœø��łÆæ���ÆF�’Ø�ºłŒ�

284)2008(:"	�æł�Ø����Ł��łØ	���Øœ���Ł���ØœÆ	ºłœ�ø��Øø		�º	;
œ�º����Æ���œØ�ø�	�ª�	��Ł���Ø��Æ�Ø
ÆØªØ		�º	��	.	��Ł���Ø�œø�
�Øø		�º	œÆŁ�œÆº�Ø��œ�ł�������Ø�œ		�ºœØœø��Æ�œÆØªØ	ºłœ�;���

		�º		�Ø��Øœ	Ø�	ºł	æ�Ø�	ºø���	,�	Ø��Ø��	œ��Ø	Æ��łØ
��łØ
".
��ª	øAø
,�’238Z239,242Z243;ø
,ºłŒÆ.129

Ø�������łª 12



��łª�œ.	œ��ø�œ��ª�łøœ�ø
�œł��		ºł�	�æłØœ�ØøØœ,øø��œ	
	Ø��	�ªØ���ł	��œ����Ø	��łœ��æÆ���œ	æ���Ø	øœŁØ�	��ł	
ø�ª�œ	.ºŒ,�ø�,Æ�ł	ø�	œ��ø�œÆØ��æł�ØøØ�ÆØ����	ªØ�	:
	ÆłØł		Ø���Fœ����	ªØ�	��æÆ���œFæ�łØ	����	�ØøØ,�������
Æ	œ�
�ªłØøœ	�æł	�ØøØ���Æ��œ	æ���Ø	øœŁØ�	ªØ�	.

Æ�ø�Ł���æłÆØ�ª�œ

	º�Ø
	�ø�F
ø��œ��Æ���	��ª
Øøø�º�œÆ�Øœ��	Ø�æØ
ÆØ�ø�Ł,
�ª�,�æł��œØ�	Ææ�łœ	Ø	ª�œ.��ª��ª
�ºŒØø�	�æØ�,ºØ���F�	ªœØ
ø�	��ł�œ�æØ�ªø��œØÆØ�œł�Ø�æÆØ�ø�Ł��æł.���Ø
	Ø	ª�œ,	���	�œ,	�œ�æœº��ł		��Ø��ø�	œ�ª��œ	��łŁØÆØœ,	Ø�	
Æ��œ	�œ���Łœ.�º��Æ�ł	�ª
	�Ø�	Ø�	A	�œ	�łŒ	��Ø��
øÆ��Ø��FÆº��łŒ���øØ���ª�æ�œ.�
�Æ�Ø
Æł�Ø��œ�œ�Ø�	ø�
	���	�œ,��Ø	��ł		ÆæØæØœø��Ø	Øø��Fœ��AØ	���	�œœ��	Æ����
���Ł,ø�
øæº�œ		Ø����Łœ.

Æ	�øł�	,Æł���Ø���œÆ��ł	Æª�	ø	�ø�	�Ø�ÆØø�Ø�,ø��Ø	
	�Ø�ł��ø�Æ�	�æ����ÆªÆł	��Øª�œ�	Æ��ªØ�œø�º��łºœ��łŁØÆØœ
�Ø������		�º		Ø	�ªØœ31.ø�Ø�Ł���ºØ		�º		Ø�Æ��œ���Ø���ł�ØæŁØ,
�ÆØ�º	�º�	�œ�	ø���œ	�Ø�ł��		�ºœØ’ªØ��ª�º�œ�ªØ��’,	ºØł
Æœ���
	��łŁØÆØø����Ø	ªØ�	.�ª�œ�łø�Ø
Ø	�ªØ
ø��Ø
,�Ø�ł���	
Ø�æª��	��Æª	øªØ�Ø	�º�œ�œ�Æ����ØªØ	��º��æF	º��	32.ø�Ø���łæ
øł�Ø���		��ª��	�Øæ�ª�œ	���ł�ØæŁF
ø�		�º		Ø	�ªØœ.

Øø�	Æ	ØłºØ	��Ø�
	��łŁØÆØø�����	���Ø�ł����ØæŁ����Ø,�Æœ�ł
øº�	,œ���œ���ªœł��
	��œ��ÆØ�æ�º�	�łº�œ.�
ØœÆłłø�º�
�Ø������	ø�Ł	Ø	�ªØ,ø��œ	ªÆł	Ø�ºØ�ºø�º��ØœÆ�Ø�	ª�Øœ.
���ªœł��œ��łŁØÆØœ,ª�œ�ø�ø�Ø�	Ø��æłœØæ�ª.	��Æª	øªØ�	ªØ�	

31�ÆØø�Ø�Ø�ª�œ:ÆØ	ªœ���æł116Z120)1998(.
32łøÆ"
,ÆÆ�Ø,ÆÆ�Æœł��ª�"Æ,ª"	"�	�łø���ªØ��ª�º�œ�ªØ��":"º�æØ


��ł���Ø�œ��	��œø�ø�ŁØ�ºØ
øł�Ø�Ø
�	�	Ø�Æ�º�œ
ªØ��	��øº�Æ�Ø
	�º�œ�Æ�Ø
��Ø	
ł���
���Ø	�Œ�ø�ŁØ��	�ºŒªØ���ł	����Ø����Ø�
Æ���ÆØł��"�]=���Ø[���	�Œ	�	��Æ�Øłø�
���".���Ø�ł���	Æ����º��Ø,
ł����
������ø�Ł�ÆłØZœ��ª�œØ�,���ł�œØ�,�ł���œØ�ºłŒł�ø��,58Z67
)	ª�ł	ø�ØøØœ�ł�Æœ�œ���œ,1988(;ø���øØ�	ªØ��ª��º�œ�ªØ��
)	œø�"	(.
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���Ł��ØªØ		�º		Ø	�ªØœ�Ø�	ø���œ�œ	��Æª	ø	�łºœ	�ł		���Łœ
	��ºœÆ�Ø�	��ł�Øœ�����	�łºœ	���Łœ.œ����ø�ø�Ł	ªØ�	
Æ�ææ��	��ł		ÆæØæØœø�		�º		Ø	�ªØœ33.��
	�Øæ��ø�	�Ø�ł��
		�ºœØ�Øª��ºŒ:’ªØ��ª�º�œ�ªØ��’,ø�Øł�ø�:ªØ�	ªØ�		��Œ�ªØ�
ªœØ34.��º�,�ª�œØ,	�Ø�ł��ø�Æ������º���œ�����Æ����º��Ø��º�
	�łº�œ	��łŁØÆØ�œ,º���		�º		Ø	�ªØœ.	��Æª	øÆæ�łœ	Ø	�ªØœ,º�
Ææ�ł�œ��ł�œ,Øøœ�ºØ
Æø�Ø�Œœø�ø�ŁŁÆ�Ø�ø�Ł���ØŁØÆØ�Ø�	
ºø���		�º�	��ªœ���œœ�łœ�ø�����35.

º����Ø�Œ,����	ø�	�ł�����øØø	�ł�Ø
.	�ł�	ł�ø��
œ�ł�œÆ�			�º		Ø	�ªØœ��Øæ�ª		Æ��		��ł�Øœø�łŒ����ÆØ�
ø�Ł��æł.		�º	œ���œ,���Øœ�Øæœ		��Øœ,���ł�œø�ŁØ�œ
	�e�œÆ�Ø�
�æ���Ø	�ØæØœ��ł��œ,�º����ł�œ�æłØ�œ	�e�œÆ�Ø�

�æ���Ø�œ��ł�œ,ÆØ�Ø	�Łł�æ��ª�ŁØ�œ.

	�ł�	ø�Ø��æ�Æ	œ��ø�œ���	�ª
	�Ø�ÆØ���ł�œ	�ºœØ�œ�ÆØ�
œ�Øæœ	�æł	�ØøØø����	�æł	�ÆłœØ.Æ�ł��	�Æ�Ø
	��ł�œ
Ææ�łœ	Ø	ª�œø�æ��Æø��	���ª�ł�øØœ	�œ	�ªø	.Æ�ł	ø�
	œ��ø�œØøØł	ÆØ���	���ÆØ��æł�ØøØ	œø�Æ		Ø��ªZø�Øœ:�ªØ��œ
���Łœ���	���	Ø.

	�ł�	ø�ØøØ��æ�Æ�º�Ø�œ	�ºœØ�œZø�ŁØ�œ	�ł��œÆ�æØÆ�œæ�Ø�œ
º���ª�œ�œ	�ª�.º��	Æ�Ø	��œłœÆ���œØ�æØœ��ØªØł�Ø��	Ø�øł,ø	��
Øªœ	�æØª�œ.Øª	���ł	�Æ��	�º�œ�Aœł���º�œ�	ø�ŁØœºªØ��F

�œ	�ª�.

	�ł�	łÆØ�Øª�Æ�ªØłœ		ø���œ	�œØ�œ	�ØøØ�œø�	��æ��œ�Œ�æ�
		�º	.œÆłłºØ		Æ��		�ª		��łŁØÆØœÆØ��łºœ		�º	�ÆØ�	�æł
	�ØøØ�	�ÆłœØ�Ø�	Øº��	�����œ	ø��œ		ø��		�łºØœ	�ØøØœø�
	��æ���œ�º��æ�		�º	ø	����œ�.�	�	ª	ªØ�Øø�	�łºœ
		�ºœØœ,Æª�	�º��łºœø�ŁØœ���łŁØÆØœ	����	�	ºł�	����łŁØœ.
	æ�łœ	Ø	�ªØœ	Fœ	�ª�œ�œ���	���ªœª��.

33��Æª		Ø�ºØ		�º		Ø	�ªØœ��Æ�œ�œ�Æ���œØ		ª�Ø�Ø
ø�œ���œ	�Ø�ł��.ªØ�
	ªØ�	�Æ�œ���Ææ�łœ		�º	Æ�������Ø��ª�Æœ��Ø
Ø��ªØ
Æ�Æª.

34ø��œ	ªÆł	Ø�,ÆØ�	Øœł,ø	�łœ�ø�ø�Ł	ªØ�		Ø�ÆÆ�Ø�œ�ÆØł	ªœØœ
���Ø		�º		Ø	�ªØœ.

35ø�Ø�,��Ø�	"ø31,�’120,�æ	�	Æ�Ø�ÆØ�’�Øœ��œØ��łØ’�ÆØ�’øØ��Ł
��łŁØÆØ’.Æ�Ø�F�ØæØ���	�Ø����Øæ���œœ�ªF
.
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	�ł�	�ØøØ��ªø��Ø���Ø�
�Aœ	ªœ	�ªłø�	�ª
ø�ł
	�Aœ.	ØÆŁ�	�����	Æ��		�ø�Æ	ÆØ���Ł���Ø	�	Łł���Ø	.	ªØ����æ�
ÆØ�æÆØ�	œÆ��	�	øº�	���øØ�ÆØ��Ø�
�Aœ	��.	ªØ��æœF
�
	�Æł
�	ø��œ�ø����Ł,øø���œ���F		�æłØø�����		Æ���œœ�Œ�Ø�
	Łł���Ø,�	�ªØłÆø�ºŒ�œ	Ø	ª�œº���	œ��	���ºªœ�ØœØœ.

	�ł�	øØøØª�Æœ��Æ�œØ	ø�	Ø	ª�œº�łºœ��łŁØÆØœ��œ�łø�ØÆØ

�łºØ	�æłø�	�ªł�	,ø��Ø��ªłøœ	œ�œ	ªœ��łºØ
���ØÆłæ�F

º�º�Ø�œ�ª
�ºøAØ��.Æ�Æ�œ�ł�	�Ø�Æœ	ø��œ�ø����Ł,ø��Ø	��	ªœ
	�ØœØœ�	Ø�œÆ�ææœ��œÆ��œ�	��Ł���Øœø�	�ª
.ºœ���	�œ�ł�	
	œ���		Ø	ª�œ��ł
	ł��łØ,��æº��			ØæŁ�łØœZ	øł�Øœ)���æłÆŁØÆØœ(
��Ø	ª�œ	��łœ�ª��æØœ.	�ł�æ��łÆØ��ª�œœ��Æ�œ	�Ø��Z��łœ�ª��æØ	
��œ�łø����Ł�ø�	�ªł�	.Æœ��Æ�œ���Øø	ª�ø	Ø��ªœø�	���Ø
		Łł���Ø	œØ����ŁłØø�		�º	º��ŁØœ�	����Ł.

	æØº�
œłº�ÆªØ�œ	�ª
	��łœ�ª��æØ	�Æ���Ø����œ�ł	��Aœ
œ�Œ�ª��œ��œ�łØ		�łºF
ø�	�ªł�	.	ø��		�ª��	�	��Ø�
�	œ�ªª	Ø�	�
	œ�œ		�º		æ�łœØœ��łºØ
	�ºøAF
�Ø�	ÆÆ�Ø�œ
	���œ�Æ�ªœ	Æ�ł�Æ�Æ�ª	øÆłº�		�ª
.

1æ���Ø�œ�ø�ŁØ�œ���æłØ�œ

	�ªłœØ�œ		Æ��	ÆØ�ø�Ł��æłZÆ��Æ�œ�Øøœ�ø�����Z��Øæ�ª
		Æª�ÆŁØÆ	æ���Ø	.ø�	øÆ���		��Æł�ł�Ø�Ø�Æ�����ø�Ł���øØ,
	���Æª	łÆ	�øØÆ�œ���ª�œ�Æœ��
	�łºœ	��łŁØÆØœ	ªœØœ
	Ø	�ªØœ.	æØÆ	�ºŒ����	Æ	��		���œÆØæ�ªº�	��ł�œ	ªœØ�œ,	�
	ø�ŁØ�œ�	�	�æłØ�œ,�	Ø�øº����Øœ��ł��	��ª.	�ł	������	
�ÆØ��ł��æ�.

ÆØ	ª�œ	łÆ�Øœ,		�º	œ��æœºØª����
łº�ØÆØ�œł.	��ł�œ	ªœØ�œ
	ºe���œÆØ	ª�œ�	æªłœł�Æ	��Ø��Ø�œ	���øØ�œ�Ø���łœ��œ�ºØ�œ�
Æ����œæ���Ø�œ�ÆłœØ�œ��ł���œ	�œº�œÆ�Ø�
ø�º�F	�ØæØœ.	Ø	ª�œ
	æ�łœØœ���
���ØÆ�	�œ		ø��	ZøÆ	ª���ø	�ª�æ��36�æ�ł
œØ�����Ø
�ł�ŁæŁ�ŁØ
37Z�øł��Ø	Øø�Ø��ªø�Ø���øł��Ø�ÆØ�	ø�Ł
º	æªłø�º�F	�ÆØ�	ªœ	Æ�ææœ�������œœ�Œ���	.ÆØ	ª�œ		�ºœØœ,

ø�Ł��æłÆæ�łœ	Ø	ª�œ15

36ø	�ª�æ���Øł�ø�Ø
ZºœÆØ
�Ł�Ø
Æ�Ø�ØØ��ªØ
�Ø�ª�œ130Z136)ø�		łÆł�
œł�
,	œø"�(.��Øœ����łŁø�Ø�Øł	��ł��Alexander Altmann, Moses

Mendelssohn: A Biographical Study 514-552 (1973))�	��:��Ł�(.
37	øA����łª,��Ø�	"ø12,�’.272



	º�F		�ØæØœø���ł�œªœØ�œ	Ø���Æœ
	ø�œ�œø��ÆłØ	�	Ø�	
	Ø	�ªØœ,�
�
Æł�ł	��ø�Ø��		�Æ	�ØªØ��Ø38.����øº�F	�ØæØœ
Æœ��
øÆØ��ª
���
ºA�œÆ�Ø�ł��Ø�œ�øØ
	�æ�łØ
Æ�Ø�	ªœØœ,
Øøæ�ł�łØ
œ��ªF
ø��Ø	
Øø�º��œ���Ø��ø��Aœ�ø	
Æ���œ���Ø�����Ø�łØª�39.��º���Ø
,�łºœø�ŁØœÆ�Æ�	�łø�	æªł
º�F	�ÆłœØœ	Ø�����Ø�Ł�ł��Ø	Ø	ª�œ		�ºœØœ.Æ	øŒªÆłØ��40�ª��
Æ��ł	Æø��	Æ�Ø��Øª			�º		Ø	�ªØœœ��ªœ�ªF�Æ���
	�ºøAØ
º�łºœø�ŁØœ.

º���
,	Ø	ª�œ		�ºœØœ�Ø�	æœºœÆ��ªØœ��æ���Ø	�ÆłœØœ
��ł��œø�º�F	�ØæØœ,�	Ø�ºØł	ZÆª�	�ªœ�œ��ł�œZÆø�łœ
æ���Ø�œ��ł�œ,	��	Æ�œ	æº	���Ø��ØÆØªØ�ª
��ª�	ÆŁ�	ø����ø
���ºF	ÆØªØøF
.Æ�łØ
łÆØ
,��AØ
�æ���Ø�œ	ø�ŁØ�œZ	���øØ�œ
	ÆŁ�	���Ø�
����Łł�æ��ª�ŁØÆØªØøF
.Æ�øł�Ø�Ø��œ�,	ø��œ�ø�
æ���Ø�œŁł�æ��ª�ŁØ�œ��	�łŁ��ØœØ
�Ø�	����œ��ø��Ø�
Æº�F	
�ØæØœ,����ø�Ø	����œ��Ø	.	ªÆłœ��ØÆ�Æ���œ�ø�	�łŁ;�Æ�ł
�Ø��ØœØ,		Æª�ÆØ�æ���Ø	�ÆłœØœ�Łł�æ��ª�ŁØœ�Ø��Æ���øØÆ�œ
ºł�œ.Øœł	��,��łøº��ł��łº�	æ���Ø�œÆæº�œ��œ���ł
ø��ØœØ
æ���Ø�œø�ŁØ�œ��æłØ�œ�����œÆ�ÆØ�����œ		œ�	��œ,
		Æ��	ÆØ���ł�œªœØ�œø�ŁØ�œ�ÆØ���ł�œªœØ�œ�æłØ�œ	��ºœ��æłœ
ø��œ�ªØ.�Ææ��,��	�Æ��ÆØ�æ���Ø�œø�ŁØ�œ���Zø�ŁØ�œ�Ø��
œØª�ª�Æł�ł.ºŒ�ª��		���œ	æ���Ø	ø��Øª�Ø,	ø���œ�	�ª

�º�Ø�œªœØ�œæ�Ø�œ,�Ø�	�łØº	º�F	�ÆłœØœ��ł��œ,øº�øØœ��
	����	ø�	���ø�Ø���ªłøÆØ�æ��Ø	.

���
�ø�ÆØ
Ø�œł���F���	
º��Ø		�º		łÆØ
	AœłØ
Æ��łø��
æ���Ø	ø�ŁØœ,Æ	æœ��
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œ���œ(�.��æ��Fœ	��Ł���Ø	�		Łł���Ø	ÆØ	ª�œ		�ºœØœÆ����º��Ø,ł��
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,	øA

Pepita Haezrahi, The Price of Morality 236-239 (1961).
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ºŒ,Æ	ø��œ	ø��Ø��æ��Fœ	�æłø����Ł��ø�	ªœø��,	Ø	ª�œ
	ł��łØœZ	�ØÆł�Øœ�	œ�ªœ	�ÆØł	�œº���	æ�łœ		�ºœØœœ�œ
øÆŁÆØ��łœ	�æł110.�ł
�	ª�	�œ	ª��ŁłØ�		æ�łœØœÆªÆłœ�œ�ł	

108�ªœ�	ø�Ø�Øœø����Łº��Ø	Ø	ª�œØª��		ØŁÆ.Ææ�ł���������Ł�ªœ
Æ�Æ���œ�œÆ���Æ�Æª114)�œ�ł�Ł�øŁłFŒœł�
,1985(,œ�ł���Ł�œ	���	
	Ø	�ªØœºº���ø����Ø
œ����F
Æ�Æª.�º��ª�œ�	Ø	ª�œ"�Ø�	Æ��
ªœº��,
���ł�	œ��ª�œø�	��Æ�ØZ�ª
,øºØA�ø	Ø�Æ�ØøÆŁØ��ª,�œ�Æø��ºªØ
�	Ø�Ø	��Z�Ø���Ø
ªØ�F
�łØª�,�Æº����ØªØº�æØ	;�����ª	�	Ø�œªØ�	
�ł�ØœÆ�Æª,ºŒø�
�Øł�ø��ł�	��ZØªØ�łØ
��Ø�Ø
�ø�ł	�	��ªœØª
	���		ªØ�Øœ)	øFºœ��Ø	Æ��ł�	�œØ(�œ��œ	)�
ÆØ�œ	øØ�(	�œØª	"
)		ª�ø	Æ��ł(,ł��ø
.��ª�œ�ø����ŁÆ�����Ø	ª�œł��Ø’��Ł�"���Ł
�	Ø	ª�œ"��Ł�ªœ��ª,��Ø�	"ø38,218;Ø��Æº"ıø��œØøł��Z�ø��œ�ªœ
�ø�Ø�œ���60Z62)1979(;Nathan Rotenstreich, The Recurring Pattern:

Studies in Anti-Judaism in Modern Thought 23-47 (1963))�	��:
Rotenstreich, The Recurring Pattern); Nathan Rotenstreich, Jews and

German Philosophy: The Polemics of Emancipation 3-6 (1984);	øA�œ
�º�Æœ�	�ø	ø��	ł���ª,��Ø�	"ø9,�’125Z131,Æ������ªœ�	ø�Ø�Øœø�
���Łº��Ø	Ø	ª�œ.
109	øAZe’ev Levy, Is There a Jewish Ethics, and What Is Its Essence, in La

Storia della Filosofia Ebraica 421-445 (Irene Kajon ed., 1993).�Øøœ�ø�
��Ø	Ø��ØÆł�Øœ�œ�Øæœ	�œØ�	ø��Æ�ææœ���łºØ
���ØÆłæ�F
.
110��		ØæŁ�łØ	ø�	œ���		ł��łØœ,ł��Øº���ØłÆØ	�æ�łœ��ª��Zœ��ª�œ

œ��œ�ł��ł��ÆØ�ª�œ)ª�ª��ÆØøœł�
,1989(.��	ø��œ�ø����Ł��	œ���	
	ł��łØœ,ł��ø
,�’64Z66;Rotenstreich, The Recurring Pattern,��Ø�	"ø

108,�’41Z.42��œ��Æœ		�łØ�	ø�	��łœ�ª��æØ	��ª	ł��ł	,ł��ª�ª��Ø�æ��
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��œ��œ,1993(.	øADavid Ellenson, Wissenschaft des Judentums,

Historical Consciousness, and Jewish Faith: The Diverse Path of Frankel,
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7(1) Aschkenas: Zeitschrift für Geschichte und Kultur der Juden 173
(1997).

114�����ø�ª�		ØæŁ�łØ	Æ�ØªØ�����Ø	ø�	œ���	,ł��Marshall Sklare,
Conservative Judaism: An American Religious Movement 170-174,
229-232 (1972); Solomon Schechter, Historical Judaism, in Tradition and
Change: The Development of Conservative Judaism 89 (Mordecai

Waxman ed., 1958).�ª��	�øØœÆ�����øØłœøÆœ,ł��Robert Gordis,
A Modern Approach to a Living Halachah,ø
,Æ�’375,�ł��ÆØ��ªø
,

Æ�’383;Robert Gordis, A Dynamic Halakah: Principles and Procedures of
Jewish Law, 28 Judaism 263, esp. at pp. 264, 270 (1979);º�ł���œ

	æØ���Ø��Æ��ø��	,Æœ�Œ29 Judaism 5-109 (1980).��	œ���	�Æ�Ø�œØ	
Æ����º��Ø,ł��Daniel J. Elazar & Rela Mintz Geffen, The Conservative

Movement in Judaism: Dilemmas and Opportunities (2000).
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,�’56Z57�Æ	"ø191Z.121�œ	�ł�œFø
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�
	���œ�Łł�œ���Ø�œ;	ø�Ł�Æ�ø��Æ���œ
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Religious Law Be Immoral?, in Perspectives on Jews and Judaism: Essays
in Honor of Wolfe Kelman 165 (Arthur A. Chiel ed., 1978).

117	AØº��	��ªøÆ�Æ��Æ�œ	��Ł	ø���ØªœłÆ�Ø	œ���		ł��łØœÆø�œ1983
�øAœ�œ�ª	�Æ��	ø�	�
��	ºØłÆØ	ª�œ�ø��ª
ø���ª�ÆØ	�ªØ.
	œ���		���æłÆŁØÆØœ	��ØŁ	Æø�œ1986�ø�ł��Æ��ªØ�œ	Æ��		�ºœØø�
�Øª	�
Ø	�ªØ	.
118Shaye J.D. Cohen, The Matrilineal Principle in Historical Perspective, 34

Judaism 5, 13 (1985): ‘‘Does my analysis have Halakic implications? The
answer is no. Jewish Law, like other legal systems, is based on
precedent, and what the historian can contribute to Halaka is the col-
lection of precedents and the analysis of legal history. But history and
Halaka are autonomous disciplines, each with its own methods,
assumptions, and goals, and the historian cannot tell the jurist which
precedent to follow or which decision to adopt. The modern jurist will,
of course, consider the data provided by the historian, the sociologist,
the economist, the politician, etc., but it is the jurist who makes the
decision, and he makes his decision in accordance with his own legal
philosophy. In its interpretation of the Constitution the Supreme Court
considers, but is not bound by, the original meaning of the document in
its 18th century context. The jurist seeks to determine the law, the his-
torian seeks to determine the truth. The two need not coincide’’ (my

emphasis, I.E.).Æł����ł����ªJoel Roth, An Halakhic Perspective on an
Historical Foundation,ø
,Æ�’.62�Ø��	�œØ�ø�Øøœ�ø�øF�º	��ºœ	

�ÆØ��łœ���Ø
ø��Ø
,ł��Robert Goldenberg, Halakhah and History,ø
,
�’24;Herman E. Schaalman, History and Halakhah are Related and

Inseparable,ø
,Æ�’.74���
�ª�œØ,	���œ��	��œ��Øª	ø�		ØæŁ�łØ	
Æ	�ØŒ	ø�ŁØœ���œ�	Æ�Ø		œ�ªØœ.ł����ª	�ł�œØ�ø�Louis Jacobs,

There is No Problem of Descent,ø
,�’55,58Z.59���Øøœ�	º��Øœø�øF�
º	�,ł���œ	�ł�œØ�	ÆØ��łœØ�œ	�����œø�Alan Yuter, Can History Teach

Halakhah,ø
,�’.124
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119Moritz Lazarus, Einiges aus den Motiven: welche in der Coblenzer Con-
ferenz vom 11. und 12. August 1883 zu dem Beschluss geführt haben, ein

grundlegendes Werk über jüdische Ethik ins Leben zu rufen (188-).
120�łØı)ø	(��ł�æ)1824Z1903(	Ø	�Ø��æ��,�œ�������æØº����Ø	�ªØZ�ł�Ø,Fæª

	�æØº����Ø		���Øœ�	�æØº����Ø			øA�œØœ.��ł�æ���ªÆ�ł�ÆØ��Fœ�����
øÆ�ł�æØ	.	���ª�Ø�ªØª��Ł�łŁÆ�Ø��æ��Ø	�Æø�ŁØ
Æ���ØÆłæØŁœÆł�Ø�.ºØ	�
º�ł��æ�łÆ���ØÆłæØŁ��œÆÆł��ÆÆł�Ø�.��ł�æ	Ø	��Ø�Æ�F	�	Ø�		Ø	�ªØœ
Æ�ł�æØ	�Æ�ł�Ø	.ºłŒł�ø��ø�����	�Ø���"	�œØ�	ø�	Ø	ª�œ"��łæ

Æø�œ1898,ł��Moritz Lazarus, Die Ethik des Judenthums (1898),�Æœł��

�����Øœ,Moritz Lazarus, The Ethics of Judaism in Four Parts (Henrietta

Szold trans., 1900()�	��:��ł�æºłŒ1(.�����œ	��ł�		��Ø�œœ	F�	�	ª�ł	
	����Øœ.	ºłŒ	ø�Ø	��Ø����ł�œ�Æø�œ1911,ł��2 Moritz Lazarus, Die

Ethik des Judenthums (Jakob Winter & August Wünsche eds., 1911))�	��:
��ł�æºłŒ2(.ºłŒ�	��œ�ł�
�����Øœ.
121ł���œ	�Øœ��	ÆØ��łœØø��Øøœ��ł�æ���ł�Ł�øŁłFŒ���øÆ��Ø��ªØœÆœ

��ªø�ºłŒø�Ø,��Ø�	"ø111,�’46Z.54
122��ł�æºłŒ1,��Ø�	"ø120,�’112,§79;)Æ��ł	�ł�Ø:�’86Z87(.
123ø
,�’113Z114,§81;)Æ��ł	�ł�Ø:�’88(.��ªł��ø
,�’115Z119,§§83Z
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ø�ł�Ø���œ�æłF
,

ł����ł�æºłŒ1,��Ø�	"ø120,�’26Z27,§25;)Æ��ł	�ł�Ø:�’22Z23(.
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	œ��ªF
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ª�ª��Ø��Ø�œø��œł�Ø�Øœ��	�ºœØœ")œł��
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,�’63Z64,
§a48;)Æ��ł	�ł�Ø:�’49Z50(.�ł��ÆØ��ªø
,�’256Z261,�æ��9;)Æ��ł
	�ł�Ø:�’372Z373(.
128Herman Cohen, Das Problem der jüdischen Sittenlehre: Eine Kritik von

Lazarus ‘Ethik des Judenthums’, 43 Monatsschrift für Geschichte und
Wissenschaft des Judenthums 385, 385-400, 433-449 (1899).ÆØ��łœ�ø�

	ł�º	�	Ø�ºÆªœø��.	��æ�œł�œœ�Øæœ�ø���ł�æÆ�������Ł���Ø	ø�
	�æł��œ	ø��œ�ÆªÆł	Ø�æÆØ�	�ª
	�æłØ����	Ø
.Ææ���ØÆ�ł��ºØ�º	��œ
��ł�æ��ºŒø	����Øœ�łº�ø����	łÆ"
.��ł�æ�ª�������º���	øØÆ
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"	œØ�œ	Ł	�ł		�ª�ø	�ł�łœº��º	ø�	���
	�	��œ�ºœ	���",ł��
Franciscus Assisias, Die Opuscula des heiligen Franziskus von Assisi:
neue textkritische Edition (Kajetan Esser ed., 1976) Pars I, 14: ‘‘Salutatio
Virtutum’’: ‘‘Pura sancta simplicitas confundit omnem sapientiam huius

mundi et sapientiam corporis’’.
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���æ�ÆØøłØ�ÆØ�æÆØ�	ªØ�	ªœØ��œØ�		���ØÆłæ�Øœ.	øA�œºœÆØ�ø��łæ�
œ�Œ��Æ���,Salomon Breuer, Belehrung und Mahnung: Aus Nachgelas-

senen Schriften (3. Neuaufl, 1993).
163	�ł��łæ
œ�Ø�	Æ�ł�ØœÆø
"	Øæ�ª�œ	�Ø��æ��F
Z	ø�ŁF
ø�	ø�Ł

	Ø	�ªØ�	�ªł�Ø":Isaac Breuer, Die rechtsphilosophischen Grundlagen des
jüdischen und modernen Rechts, 8 Jahrbuch der Jüdisch-Literarischen

Gesellschaft 35 (1910-1911).	����łæ
ø�Æ,ÆøØ��F
��Ø
�Æø
ø��	,Æø�œ
1923Ææ�ł�ø�Æł�Ø�ł,Isaac Breuer, Wegzeichen (1923).º��œł���

��ÆłØœ,Ø���Æł�Ø�ł"ø�Ł	�ø	,	�Æª�	�ºłØ"�Ø��ØªłŒ97)	ª�ł	�ªø	
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	�Ø�ł��	��	ø��Æ���ØªØ	Æ�ł�	���ØZ	øAØ��Æ����œ	��Æ�œ.�œ
	ø�Ł	Ø	�ªØØø�	ÆØ���	�łØŒł�ºø�Ł���	Ø.���	Ø	�æł	���

���	Ø	ø�ŁÆØ	ª�œ.	ø�Ł�	�æłª�łøØ
º���œ��œ�	ªÆł:�Ø�œ.
ł�Ø��	���ø�œZ	º��	ÆØ	ª�œ��A	Z�Ø���Ø�ł��º���,����Ø�ł��
�æłØºA�øŁłœ�����øØ�ø�ł�	Æº��.	����	���	Ø��	�
	º���Ø
�ø�Ł�øØ�ÆØł��	�łıº��Ø��Ø��Ø�œ�º�øØ�ø�ł�	
Æø�Ł��,���œ��œ�Œº�F	º��	ø�Ł���Æ	��Ł	�æłØœ���øØœ.

�
º�,Ł���Æł�Ø�ł,ºØA�øÆ�ªł�		�æł	��Ł���Ø��
���,�æ��
�łø�œ	Ø�Øª�	�Ø���F	�Æł	øØøœ����Æ	
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164Æ��ł:Würde,Æ����Øœ:dignity.
165��	Ø�æÆØ�œ�Øæœ�ø�Æł�Ø�ł��Ø��æ��Ø	ø����Ł,ł��Walter S. Wurz-

burger, Breuer and Kant, 26(2) Tradition: A Journal of Orthodox Thought
71, 73 (1992): ‘‘Whereas Kant’s attempt to secure human freedom by
placing man under the rule of the moral law had been wrecked on the
shoals of pure formalism, obedience to the divine Law, so Breuer
maintains, enables man to relate to the domain of the noumenal, which is
not subject to the determinism governing the experience of the

phenomenal world’’.
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��ªØ�Ø
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	ł�Ø��øÆæØæ	��Æ�œ	�æłØ�œÆØ	ª�œ	��	Łł���Ø	�ª�ø��Æ��ł	
��łøœØ�œł���Ø�æ�A���Ł)1867Z1942(,167ł�	ÆÆØœ	ªłø�łÆ�Ø

�Ø	ª�œ	��łœ�ª��æØœøFæª	łÆ��łØ��	Ø�ªæ	FłÆÆł�Ø�.A���Łº�œÆ:

166ł���œ	�Øœ��	ÆØ��łœØø�œ�Øæœ	ø�Łø�Æł�Ø�ł,Alan L. Mittleman,
Between Kant and Kabbalah: An Introduction to Isaac Breuer’s Philo-

sophy of Judaism 124-149 (1990);�º�ł��ÆØ��ªCharles Friedmann, La loi
dans la pensèe d’Isaac Breuer (1883-1946), 131 Revue des Études Juives 127

(1972).ł����ªø�Ø�Ø�ª�œ:ÆØ	ªœ���æł,��Ø�	"ø31,�’66Z.69��œ�Øæœ
		ØæŁ�łØ	���Æł�Ø�ł,	øADavid N. Myers, Resisting History: Historicism

and its Discontents in German-Jewish Thought 130-156 (2003).�æ�ł
	�ł�œÆØ��łœØ�œ��	ø��œ�	ªœØœ�	ªØ�Øœø�Æł�Ø�ł,ł��Zvi Kurzweil, The

Modern Impulse of Traditional Judaism 31-47 (1985);ł����ªMittleman,
ø
,Æ�’183Z.184	øA�
�ØłæØª�ł"’	�ØæØ��	ł�ø��’��ª�’���łª	��ł��’Z
Ł�Z	�º	Æø�œ
ø��ª�æ���Æł�Ø�ł��ł���œ�ł	�ªł�	"�æ�����º�,
��Ø�	"ø92,.313	øA��ª�	�ª�łØ�Øæ"	ØæŁ�łØ	�œ��æ��Ø	ZØæ�ª�œœ�Øæœ
	Ł�Z	ØæŁ�łØ	Æ	��œ�ø�Ø���Æł�Ø�ł"æ�łłÆ��,��Ø�	"ø70,.195
167	łÆª"łØ�æ�A���Ł)1867Z1942(���ªÆ�Øł�øÆ�ØŁ�,�	Ø�ł�	Æ�ł�Æø�œ

1870�
	�łØ�Æ	Ø�œ�Æ�ø��øø�Ø
.	Ø	łÆ��łœ�ª��æØ,�ł	���Œ,œØ�����
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168Joseph Wohlgemuth, Gesetzestreues und liberales Judentum: Eine
Entgegnung (1913), 44.A���Ł	�ØÆÆæ�ł���	��ºœÆ����æ�łØ�ø�ºœÆ

��ª���ØªØ	łÆ	ł��łØ�	��ł��Ø��,ł��Caesar Seligmann, Eine Abrechnung
mit Herrn Dr. Wohlgemuth und mit den ‘‘Erklärungen’’ gegen die

Richtlinien zu einem Programm für das liberale Judentum (1913);œ��Æ	
��łœ��æ�ł�ø�	łÆ��Ø����łæ	��ØªØ	łÆØ�æ��ł�ØÆŒ,Joseph Carlebach,

Liberales Judentum und jüdische Tradition (1913).
169ø
,�’.45	��	ª�	��ª���œ���	łÆ��Ø��łÆł��ÆØı)1908Z1992(.	łÆ

Æł��ÆØı���ªÆł��Ø	,�ªÆÆØœªłø�łÆ�Ø
ÆÆł�Ø���ØÆ�œ��łª��Ł�ł
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